
Legal Architecture 
 
Legal Architecture involves two distinct issues: the legal status of the countries’ commitments 
(content) and the structure of the post-2012 treaty (form). 
 

Content 
 

The commitments (mitigation and/or financial) of developed and/or developing countries 
can be either “Legally Binding” via treaty ratification or “Voluntary” via COP-Decisions. 

The commitments of the countries are Legally Binding when they form an international 
treaty that is successfully ratified by their national parliaments (e.g. Kyoto Protocol). This means 
that if a country violates the terms of the treaty, then they are in direct violation of international 
law. A country, however, may fail to meet their emissions reduction target without violating the 
treaty as long as they accept the relevant penalties (referred to as “compliance measures”) for 
doing so. The KP stipulates that countries (like Canada) that fail to meet their 2008-12 target 
must take on a far more ambitious target in the next commitment periods. The penalties for non-
compliance in the post-2012 treaty should ideally involve trade and economic sanctions. 

The countries’ commitments are, in effect, Voluntary when they are only enshrined within 
COP Decisions. COP Decisions are viewed as having “soft-law” status and carry no ‘weight’ in 
international law. The Copenhagen Accord does not even meet such “soft-law” status as it was 
not formally adopted by the COP but only ‘taken note of’. 
 

Form 
 
There are three possible options for the form of the post-2012 treaty. 
Option Description Advantages Disadvantages 

 
Two 

Protocols 
 
 
 

This option entails agreement on a second 
commitment period for developed 
countries under the Kyoto Protocol, and 
the negotiation of a second legally binding 
protocol for the US, newly developed 
countries, and developing countries. 

- overcomes problem that 
US Congress will never 
ratify KP but may ratify 
another treaty that also 
binds developing countries. 
- pleases developing 
countries that want KP to 
survive for CBDRs. 

- technical challenge of 
having to harmonize the 
two protocols  
- developed countries 
under the KP may try to 
switch to new protocol if 
certain of its provisions 
are weaker. 

 
 

One 
Protocol 

 
 
 

This option entails the negotiation of a 
new, single legally binding protocol, 
encompassing both developed and 
developing countries. However, CBDRs 
would continue, reflected both in the 
ambition and legal nature of commitments 
for developed and developing countries. 

- brings all countries under 
the same ‘roof’. 
- negative elements of the 
KP could be dropped (e.g. 
surplus AAUs). 
- ensures that developed 
countries’ financial 
commitments are legally 
binding. 

- involves danger that 
regime for developed 
countries will weaken in 
order to accommodate 
US.  
- would benefit those 
countries (e.g. Canada) 
that will not meet their KP 
targets. 

 
One and 
A Half 

Protocols 

This option entails agreement on a second 
commitment period under the Kyoto 
Protocol, as well as the negotiation of a 
“soft-law” / voluntary package of COP-
Decisions for the US, newly developed 
countries, and developing countries. 

- KP would still survive 
- pleases US Congress that 
is averse to ratifying any 
international treaty. 
- pleases devlping countries 
that are averse to legally 
binding commitments. 

- developed countries 
financial commitments are 
not legally binding. 
- mitigation commitments 
of US and developing 
countries are not legally 
binding.  

 


